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THE CITY OF NEW TOWN, NORTH DAKOTA v. UNITED STATES
Cite ns 4.5-1 F.:!<I 121 (HJ72)

claimed that the facts stated in the affidavit are untrue 01· at least misleading;
but we do not understand such a claim
to be made here.
Certainly a death certificate should be
sufficient to establish the fact of death
of a prior witness and in this case the
sworn affidavit of a medical officer,
who has no connection with the case, on
the physical condition of a witness who
had previously testified should be prima
facie sufficient to authorize a trial
judge to permit the introduction of such
evidence on the basis of unavailability.
There does not appear to be any lack of
due process and the State should not be
put to the added expense and public in
convenience of taking medical officers
away from their posts of service to estab
lish a fact of physical disability, particu
larly where the state's witness is in the
hospital. The fact of trustworthiness of
such affidavit can be readily acknowl
edged in most cases and in those cases
where doubt exists further inquiry could
be made. There should be an area of dis
cretion left to the trial judge in mat
ters of this type for the protection of all
the parties and for the protection of
witnesses and public funds.
[ 6) Undoubtedly the right of con
frontation guaranteed by the Sixth
Amendment is fundamental to a fair
trial and this right has been zealously
guarded throughout our history by the
courts. In considering that right we
The
should respect its boundaries.
basic purpose is to afford the defend
ant the right to confront his accusers
and cross-examine them on the issues re
lating to his innocence or guilt and
should not extend to collateral issues un
less the collateral issues present a ques
tion of due process.
(7, 8] The accused in the case at bar
had his right of confrontation fully ac
corded to him in the previous trial on
the merits and this case cannot be
viewed as a denial of a right of confron
tation against a state's witness on the
issue of innocence or guilt. We think
that the determination of this collateral
454 F 2d-8I/,
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issue where a full right of cross-exami
nation and confrontation has been af
forded is a matter for the State's own
rules of evidence and that no federal
constitutional infirmity exists in the
State's ruling.
As stated in Spencer v. Texas, 385 U.
S. 554, at 568-569, 87 S.Ct. 648 at 656,
17 L.Ed.2d 606:
"To take such a step would be quite
beyond the pale of this Court's proper
function in our federal system. It
would be a wholly unjustifiable en
croachment by this Court upon the
constitutional power of States to pro
mulgate their own rules of evidence
.,, .,, * in their own state courts

The judgment of the District Court is
reversed.
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Action by town for judgment deter
mining boundaries of Indian reserva
tion. The United States District Court
for the District of North Dakota,
George S. Register, C. J., granted sum
mary judgment in favor of defendants
and town appealed. The Court of Ap
peals, Gibson, Circuit Judge, held that
boundaries of Fort Berthold Indian Res
ervation as specified in 1891 statutes
were not changed by 1910 acts opening

